March 5, 1985.  The printout shows two violations before March 6,
1983.  But, as the respondent contends, these would appear to be
the two citations vacated in Brubaker-Mann, Inc., 2 FMSHRC 227
("1980).  Accordingly, I conclude that the Secretary has failed to
prove any adverse history on the part of respondent.  The parties
have stipulated that the operator is a small company.  Concerning
the negligence of the operator: all of the citations that are
affirmed involve open and obvious conditions that should have
been known to the operator.  The negligence of the operator is
established.  Concerning gravity: In Citations 21669970 and
2669971 (missing seat belts) a severe injury or fatality could
occur.  In Citation 2669972 {unguarded V belt) an amputation
could occur.  In Citation 2669974 foutside edge of landing mat
missing) the gravity of the violation is considerably over-
estimated.  Only a small strip of the mat was missing.  In
Citation 2669975 (wire and belting instead of handrail) the
defenses raised by Mr. Mann minimize the gravity.  In Citation
2669977 (unguarded head pulley) the condition could cause a
serious -injury.  In Citation 2669979 (cover plate) the gravity is
very minimal in view of the fact that the system was grounded.
The operator is credited with statutory good faith since the
company abated the violative conditions.

The Secretary's proposed penalties are set forth below.  On
balance, I consider the penalties assessed hereafter to be proper
in view of all of the statutory criteria.

Proposed
Citation No.       Assessment       Assessed

2669970             $ 91                             $70

2669971               91                               70

2669972                91                                  80

2669974                68                                  10

2669975                91                                  30

2669977               91                               80

2669978               91                             vacated

2669979             112                              10

Conclusions of Lav

Based on the entire record and the factual findings made in
the narrative portion of this decision, the following conclusions
of law are entered:

1.  The Commission has jurisdiction to decide this case.

2.  Citation 2669978 should be vacated.

3.  The remaining citations should be affirmed and penalties
assessed.

Based on the foregoing findings of fact and conclusions of
law, I enter the following:

1480ided but need not be used. But in this case the loader
